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GRAVES, JUSTICE, FOR THE COURT:

1.  OnFeoruary 26, 1998, FdiciaNewdl wasfound deed in her car. She had been shot withanine-

millimeter pigtal inthe parking lot of her gpartment building in Hattiesourg. The police hed aprime suspect:

Fdidd s ex-husband Anthony Sims who hed higory of threatening violence againd her. Fdidaweas st

to tegtify againg him in an upcoming hearing.



2.  Thepdlicefound Smstwo days |ater, deed of a prescriptiondrug overdoseinahotd room. The
deseth was ruled a suicide, leaving the police with no leads. The case gopeared to be dosed.
3. Months later amen named Dondd Croshy told afriend of Felicia s thet she hed not been killed
by her ex-husband, but by aman named Xavier Brown. Crosby sad that Brown hed been paid by Sms
to murder Fdicaand thet Sms had committed suicide to avoid the debt he hed incurred.
4. Thenamean named Corey Johnson came forward to the police on June 10, 1999—over ayear
after the murder. He was engaged to Brown's Sgter, and told the poalice that he hed ridden with Brown
from Laurd, where they lived, to Hattiesourg. He told them he saw Brown murder Fdicda with anine
millimeter pigal, and thet Brown hed thregtened hislifeif hetold anyone whet he saw.
1.  Basad on the evidence compiled from those two witnesses and a neighbor of Fdicids named
James Bigler, who was an eyewitness to the crime, the State secured an indictment of Brown for capital
murder and for accepting money to commit the crime—murder-for-hire. Histrid began June 18, 2002,
in Lamar County, and ended two days later with averdict of guilty. Brown was sentenced to deeth by
lethdl injection for hiscrimes. He gppeds that conviction and the resullting sentence to thisCourt, arguing
fifteen erorsin thetrid beow.

DISCUSSI ON
6.  Wereview with heightened scrutiny any sentence of deethand any conviction upon anindiciment
for cgpitdl murder. See Flowers v. State, 842 So.2d 531, 539 (Miss. 2003). While we may apply
dfferent dandardsfor different quesions—for example, areview of theadmisson of evidence—wedway's
aoply a haghtened scrutiny. Under this method of review, dl doubits are to be resolved in favor of the
accusad because what may be harmless error in acase with less at Sake becomes reversible error when

the pendty isdegth. 1d.



1. Were there too many members of the jury pool with ties to law
enfor cement or victims of crimeto afford Brown afair trial?

7. Brownurgesthat hisright toafar trid andimpartid jury wasviolated because thereweretoo many
jurorswithtiesto law enforcement. Insupport hedtesMhoon v. State, 464 So.2d 77, 80 (Miss. 1985),
where we dedt with “anovd issuewhich . . . would [normdly] havelittle merit.” InMhoon, “[o]f the 39
venirepersons consdered by the court and not excused for cause, 12 of them were ether police officers
or rlaed by blood or marriage to current or former palice officers” 1d. a 80. The empanded jury
incdluded a uniformed paliceman as the foreperson and five other jurors who were closdy related to law
enforcement. 1d. Oneof thosejurorsimproperly withheld her connectionsto law enforcement. 1d.

18.  Wefound that the“datidicd probability of this Stuation ssems somewhat remote” and found in
thisunique case that “the shear number of law enforcement-connected personsin the jury pool, as well
as persons sdected asjurors, hasworked agreet hardship on Mhoon.” 1d. a 80-81. Werefused to say
“thet a person engaged in law enforcement, or rdaed by blood or marriage to one engaged in law
enforcement, should be per se exduded from jury sarvice” but insteed cautioned that “in aunique factud
Stuationsuch asthisunusud case, the opportunity for undueinfluence over the opinionsof ather jurorswas
toogreat arik.” 1d. at 82.

19.  Itisnoteworthy thetinMhoon defensecounsd attempted to“ havethelaw enforcement-connected
persons excused for cause” |d. a 80. That smply did not happen in the case sub judice. Both the
prosecution and the defense were dlowed tweve peremptory gtrikesfor the generd jury pool and two for
the dternate pool. Of the twelve drikes the defense was alowed, only seven were used for jurors who
hed law enforcement experience or were somehow rdaed or connected to personsin law enforcement.

Of the two drikes dlowed for dternate jurors, none were used to drike jurors with connections to law



enforcemert.  Indeed, juror #6, one of eight struck by the prosecution, had a brother-inlaw in law
enforcemen.

110. Moreover, Mhoon involved Sx persons on the jury with in lawv enforcement or with srong
connections to law enforcement; in the case a hand, therewere only five people onthejury with tiesto law
enforcement.! Another differenceinMhoon isthet the defense exhausted itsdf trying to rid that “ unusud
ca’ of the gatigticaly improbable number of personsin law enforcement or connected toiit. That Imply
dd not occur here: The concern of undue influence on the jury in Mhoon is unique, and we refuse to
asume that Smply because apersonisin law enforcement or connected to those who arethat they cannot
apply thelaw fairly and honedtly as described in their oath.

11. The State argued that Brown was procedurdly barred from raising this issue because it was not
objected to during voir dire. Brown counters that Mhoon adlows a judge to sua sponte amdiorate
problems with ajury poal, such asafording counsd additiond peremptory chdlengesor increesingthesize
of the venire, and S0 this does nat leave a burden on counsd to object. 1d. a& 81. Brown'sargument is
incorrect. While Mhoon does dlow our trid judgesto remedy unique Stuationsof tharr own accord, this
does not mean the atorneys do not have to object.

112.  Afte findizing thejury in the case a@ hand, the judge asked the attorneys aquestion: “Areweadl
together onthe 127" The defense ansvered immediady in the affirmative. In Mhoon defense counsd

tried repeatedly to remedy the Stuation and was not satisfied with the compostion of thejury. 1d. at 80.

1 On appeal, Brown urged that juror #40 was connected to law enforcement because he had afirst
cousnwhowasan “agent” in Lamar County, aword culled from hisreply to thetrid court during voir dire.
The State contends this means he isacivil servant in the Department of Agriculture. On juror #40' sjury
questionnaire he stated that hisfirst cousin is a state trooper.
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To preserve a chdlenge under Mhoon, asrare asit may be, one must contemporaneoudy object or risk
walver under the procedurd bar. See Foster v. State, 639 So.2d 1263, 1270 (Miss. 1994).
113.  Brown ds0 urges that the presence of a juror whose friend's daughter was murdered was
prgudicid to hisfar trid. Thisjuror, likedl thejurorswho served a Brown' strid, was asked if they could
aoply thelaw fairly and impartialy, with no regard to past drcumdtances or events. All responded in the
dfirmative In Shell v. State, we dedined to establish aper serule of disqudification where ajuror is
related to avictim of agmilar crime. 554 So.2d 887, 892 (Miss. 1989), reversed in part on other
grounds by Shell v. Mississippi, 498 U.S. 1, 111 S.Ct. 313, 112 L.Ed.2d 1 (1990); see also
United Statesv. Jones, 608 F.2d 1004, 1007 (4th Cir. 1979).
14.  We continueto rgect that reasoning. Regardless, in the casein hand the victim of the crime was
not ardaive of juror #21, but the daughter of afriend. Thisissueiswithout merit.

2. Wasajuror that wasremoved for cause qualified to serve?
115.  Brown dlegesthat juror #32 wasexduded because of hisneutral viewson the desth pendty. The
trid judge excused #32 as “nat qudified’ for other reasons, but the juror’ s congtant equivocetion on the
desth pendlty would have been sufficient.
116. When asked by the trid judge during vair dire hisfedings on the degth pendty, the juror agreed
with the judge s characterization that he was “undecided.” When the court asked im if hisviewson the
death pendty would prevent or subgtantidly impair hisability tofallow thelaw in deciding the sentence, the
juror responded that he would “do [hig best to follow thelaw.” 'Y & whenasked by the Sateif hecould
falowthe law and vote for the degth pendity if it waswarranted, he responded “1 don't think thet | would
be adleto vote for the degth pendty.” When the question was rephrased, he sated that “ because of my
temperament, | don't think that | could vote for the degth pendty.” When examined erlier inthevair dire
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by the State the juror said “1 don't know if | can . . . make a decison that would terminate Somebody’s
life”

117, Juror #32 hed initidly sought to be excused from jury sarvice because hiswifeworked and he hed
afifteenryear-old daughter a home. When asked later if he could befair injudging thetestimony of police
officers, the juror said that he “respect]ed] law officers because of the nature of their job,” and “because
of their training and the nature of what they do, | think thet they . . . [are] more credible than some people
would be”

118.  Along with two ather jurors, the trid judge struck juror #32 for cause, without mation from the
State or the defense, because “it's obvious [he d] say anything to get off thejury . . . and | don't think
[he' g deeth-qudified anyway.” There was no objection from ether Sde. Thejudge then went onto say
that he was struck for cause “ because the answer to the [voir dirg] questions are just flat not qudlified . .
. [and this has nothing to do with deeth qudification.” There was no objection from either counsd.

119. Becausetherewasno contemporaneousobjection, thisissueisprocedurdly barred. Foster, 639
So.2d a 1270. Notwithstanding that bar, the juror was properly struck.? I jurors provide inconsstent
answves regarding ther fedings on the dated law of this date, they may be struck for cause. In Walker
v. State, 671 S0.2d 581, 629 (Miss. 1995), we dlowed a juror to be “struck for cause because she
repestedly answered counsdl's question with the response that she would return alife sentence or a leest
‘hopeto,” despitethe presence of the deeth pendty. Such adrikeisalowed becausethereisacompdling

dateinterest in jurors upholding the laws of the date of Missssppi.

2 Our scope of review permits us to address issues on their merits without waiving the procedural
bar. SeeHarrisv. Reed, 489 U.S. 255, 264 n.10, 109 S.Ct. 1038, 1044 n.10, 103 L.Ed.2d 308 (1989).



120. A juror'spodtion on the deeth pendty must be unmisiakably dear, or atrid judge may properly
remove them for cause See Stevensv. State, 806 So.2d 1031, 1062 (Miss. 2001); Foster v. State,
639 S0.2d 1263, 1278 (Miss. 1994); Pinkney v. State, 538 So.2d 329, 344 (Miss. 1988), vacated
on other grounds by Pinkney v. Mississippi, 494 U.S. 1075, 110 S.Ct. 1800, 108 L.Ed.2d 931
(1990). Deference must be paid to the trid judges who sees and hear the juror for they arein the best
position to determine the credibility of the juror. 1d. at 1062 (ctingWainwright v. Witt, 469 U.S. 412,
426, 105 S.Ct. 844, 853, 83 L.Ed.2d 841 (1985)).

21. Thetrid judge' s condusonwasthet the juror, who wished to be excusad, was not qudified to St
on thejury, and we will nat subgtitute our judgment for his when he obsarved the demeanor of the juror.
Thisisue has no merit.

3. Didthetrial court err by not granting a cautionary instruction
regarding onewitness' testimony?

722.  Brown urgesthat the trid court committed reversble error by not granting acautionary indruction
that Corey Johnson was an accomplice to the murder. Brown asked for two ingtructions to be given
regarding thisalegetion. Indruction D-16 reed:
The Court indructsthejury thet the uncorroborated testimony of an accompliceshould be
viewed with grest caution and suspicion and that it must bereasonableand not improbeble
or Hf-contradictory or subgtantialy impeached.
Ingtruction D-17 reed:
A person aimindly invalved withothersin acrimeisan accomplice. Thetestimony of an
accomplice is to be conddered and weighed with greet care and caution and suspicion.
You may giveit such weight and crediit as you deemiit is entitied.
The court refusad both indructions. The granting of a cautionary indruction regarding the testimony of an

accomplice witnessis discretionary with thetrid court. Burke v. State, 576 So0.2d 1239, 1242 (Miss.



1991). Thereisatwo-part test to determinewhether atrid judge abused hisdiscretion in these Stuations.
Id.a 1242, Frg, it mugt be determinedif thewitnesswasinfact anaccomplice. | d. If that prongismet,
we determine secondly if the testimony was without corroboration. | d.

123.  “Anaccomplice. . . isaperson who isimplicated in the commisson of the aime” and will be
conddered as such “if the evidence admits a reasonable inference that the witness may have been aco-
perpetrator or thesole perpetrator.” | d. Johnsonwasnever charged with acrime by the paliceand never
prosecuted, but Brown urges that Johnson might gill be consdered an accomplice through a reeding of
Williamsyv. State, 729 So.2d 1181, 1189 (Miss. 1998), where we sad that “[i]t is not necessary for
anaccompliceto be prosecuted, and [awitness] may be consdered to be an accomplice even though she
was not prosecuted for her participation or later attempts to obgtruct the investigetion.”

24. Ye in Williams we found that witness “was much more than a passve obsarve.” 1d.
(emphads added). Here, the record establishes that Johnson was only a passve obsarver. He tedtified
that Brown asked himto go for aridewith him, thet they drove to Hattiesburg, and thet he redlized Brown
hed shot someone. Hetedtified that Brown had anine-millimeter pigtol, the sametype of wegpon that was
usd to murder FidaNewd . Johnson o tedtified thet Brown pulled the gun on him and ordered him
to drive avay from the scene of the crime?®  Histestimony detailed that he did not know that Brown hed
the gun or even what car they rode in to Hattiesourg.

125.  Whenthe defense offered the proposad indructions, thetria court noted thet “[t]here is no proof

at dl that hewasan accomplice” Thejudgewent onto say “1 don't think by any dretch of theimegination

3 The prosecution characterized this as an “assault” on Johnson.

8



he could deemed to be an accomplice. . . [f]heingdructions need to conform to the proof, and that' sjust
not there”
126.  Indesd, the examination of Johnson by counsd for Brown did not attempt to draw Johnson into
the crime as an accomplice, or discredit him through those means, but ingead attempted to focus on the
accuracy and veradity of hisdams The satement Johnson gave the palice differed from the testimony he
gave a trid. For example, Johnson told the police thet Brown drove from the gpartment building parking
lot and then Stopped a aK-Mart, where he wasforced to drive. On the sand, Johnson admitted thet he
actudly drovefrom the parking | ot of the gpartment building where the crime occurred. Johnson atributed
the different scenarios to the fact he “was scared” when he spokewith the police. The defenserepestedly
focused on thisinconsstency, tdling Brown in open court that “your tesimony is obvioudy different then
it was when you tald it to the police”
27. The defense dso wanted to discredit Johnson's tesimony by attempting to reved domestic
problemsin his rdaionship with Brown'ssgter. While this peth was not chosen, the defense hoped thet
it would show that “an dleged subsequent domestic confrontation thet occurred between [Johnson] and
[Brown's| sgter ... . [wasd possble mativation for cartain testimony.” Thisscrutiny of the record Smply
shows onething: no one, not even the defense, congdered Johnson an accomplice to the crime.
128. Moreover, evenif Johnsonwerean accomplice, wewould only reverseif histestimony waswithout
corroboration.  Johnson's testimony was corroborated in part by two other witnhesses, notably Dondd
Croshy and James Bigler. Thetrid court is granted discretionover what indructionsare presented tothe
jury. Thet discretion was not abused, and so the assgnment of error iswithout merit.

4. Did the trial court commit error by allowing the jury to hear

testimony that Brown threatened a witness and by not issuing a
limiting instruction regarding the testimony?



129.  Johnson tedtified that Brown had threatened him with a gun & the scene of the crime and that
Brown told him thet if he“said anything about anything that happened down there in Hattiesourg, thet he
was going to kill me” Brown objected to the admisson of the tesimony and the trid court overruled his
objection after utilizing aM.R.E. 404(b) bdanding test; the court then conduded that the threet was part
of thesame aime. The State further wished to admit evidence of an dleged threet the came one month
after the crime, but the judge refusad its admission as *a sscond arime’ under 404(b). Brown now urges
that he was prgudiced by the testimony that he threatened Johnson and that the trid judge erred by
admitting it.

130. Thetrid court employed a Rule 404(b) baancing test under the Missssppi Rules of Evidence
That section of the rule mandates that “[€]vidence of other crimes, wrongs, or actsis not admissble to
prove the character of aperson in order to show thet he acted in conformity,” but “may . . . beadmissble
for other purposes such as proof of mative, opportunity, intent, preparation, plan, knowledge, identity, or
absence of migtake or accident.” Miss. R. Evid. 404(b).

181. We have hdd that “wherever 404(b) evidence is offered and there is an objection which is
overruled, the objection shdl be deamed aninvocation of the right to MRE 403 balancing andydsand a
limiting indruction.” Smith v. State, 656 So.2d 95, 100 (Miss. 1995). The limiting indruction is
supposad to issue sua sponte from the bench. Bounds v. State, 688 So.2d 1362, 1372 (Miss. 1997)
(“1t was not until [1995] thet atrid judge was required to give a limited indruction sua sponte”’). The
reasoning behind the requirement isbecause the jury must beinformed asto thelimited purposefor which
they are dlowed to condder the other-crimes evidence” Smith, 656 So. 2d at 99.

132.  Thetrid court did indesd weigh the evidence through Rule 404(b), spedificdly invoking the rule.
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Thetrid court found “thet th€] evidence.. . . would have probative vaue in etablishing the initid arime .
.. [9ncd it occurred immediatdy following the shoating.” We dlow proof of ancther crime or act when
it is 0 interrdated to the charged crime thet it condtitutes either a Sngle transaction or occurrence or a
dosdy rdated series of transactions or occurrences. Duplantisv. State, 644 So.2d 1235, 1246 (Miss.
1994). Proof of another crimeor act isd o admissiblewhere necessary to identify the defendant, to prove
moative, or to prove gate of mind. 1d. Moreover, “[€]vidence of other bad actsisadmissblein order to
tdl acomplete gory to avoid confuson among jurors” Simmonsv. State, 805 So.2d 452, 481 (Miss.
2001).

133. Thetrid court ruled thet the evidencein the case b judice was part of the* singletransaction” of
the murder of Fdica Newdl, and there is no evidence tha the trid court abused its discretion with the
ruling. Thetedimony dso addsweight to the identification of Brown asthe murderer of Newdl.

134.  Whilethetrid court did correctly gpply the Rule 404(b) baancing te, the sua sponte limiting
indruction was not given.  The reguirement of the limiting indruction firg arose in Smith, where we
reviewed a court' s decison to dlow evidence of the defendant’ s prior arrests for cocaine during histria
for possesson and intent to didtribute that same drug. 656 So. 2d & 97. Until that point our case law
placed the burden on defense counsd to request alimiting indruction regarding prior bad acts. 1d. at 100.
Nating that “[p]ropendty is the only proscribed purpose’ under Rule 404(b), the opinion expressed
concernabout “minimiz{ing] therisk thet thejury will infer guilt from the previous conduct.” 1d. at 99-100.
To guard againg thet prohibited inference, we adopted the requirement for the suasponte indruction. | d.
a 100. We have reversad and remanded for anew trid when the omission of the limiting indruction has

occurred. Robinson, 735 So. 2d at 209-10.
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135.  Ye Smith and its progeny place a greet burden upon the trid court. Inmany ingdancesalimiting
ingruction from the bench can actudly focus ajury’s atention on the sengtive testimony. Because a
Oefendant might be prgjudiced by such aningdruction, wedlowed trid counsd to actudly object tothe sua
goonte indruction. See Robinson v. State, 735 So0.2d 208, 210 (Miss. 1999). However, it isnot per
£ prgudidd to adefendant if ajury Smply hears an isolated ingance of acrime or bad act in the course
of atrid.
1136.  Theburden should properly be uponthetrid counsd to request alimiting ingruction. Thiswasour
rule before Smith, in accord with Rule 105 of the Missssppi Rules of Evidence: The rule provides in
pertinent part thet “[w]hen evidence which is admissible . . . for one purpose but not admissble. . . for
another purposeisadmitted, the court, upon request, shdl restrict the evidence to its proper scopeand
ingruct the jury accordingly.” Miss. R. Evid. 105 (emphesis added). We sruggled in Smith to require
judges to issue the sua sponte ruling, Snce that would contradict “arule 0 dear” as M.RE. 105. 656
So.2d a 100. Today we abandon Smith’ s reguirement that ajudge issue asuagponte limiting indruction
and return to the dear language of Rule 105. The rule dearly places the burden of requeding a Rule
404(b) limiting indruction upon counsd. The rule is contralling, and to the extent that Smith and its
progeny contradict thet plain language they are overruled.
137. Thetrid court hasthe discretionto determineif the Rule 404(b) limiting ingtruction is gppropricte
gventhetotdity of thedrcumdances. Otherwisg, it isfundamentdly unfair to place the burden onthetrid
judge ebsant an affirmative request on behdf of aparty thet such aningruction be given. Smply because
the judge did not issue the indruction is not a reason for amidrid; accordingly, there was no eror in the
trid below.

5. Did thetrial court improperly allow hear say?
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138.  Brown urges that hearsay was admitted over his objection, ultimatey violating his right to
confrontation of witnesses and coding him afair trid. Hedtesthree pointsin the record in support of this
agument. Thefirg exchange is when the State wias asking Corey Johnson why he findly came forward
about the crime.

Q: Now, a what point and why did you come forward and talk to law enforcement

officers?

A: WEell, because [Brown'g brather told meto comein—
At this point defense counsd objected. The State offered thet the Satement was “not for the truth of the
thing dated, but it' sthe rationde for why he cameforward.” Thetrid court acoepted that reesoning, and
issued anindruction to thejury, indructing them on what hearsay wasand why thisstatement wasdlowed.
The judge informed the jury thet the Satement:

isgoing to bedlowed not for the purpose of proving thetruth or untruth of whet wassad,

but to explain thiswitness actions. The Satement that the other person sad may or may

not bethetruth. That' snot whet'sa issue. Theissueisitisbeing dlowed to explain this

person’s actions, the witness actions o, for that limited purpose, I'll overrule the

objection.
139. Theadmisson or suppresson of evidenceiswithin the sound discretion of thetrid judge and will
not be reversed unless there is an abuse of thet discretion. See Farris v. State, 764 So.2d 411,
431 (Miss 2000). We will only reverse under that sandard if the admisson of the evidence resuits in
prejudice and harm to the oppoang party, or if it adversdy afects a subdantia right of the party. 1d. a
431.
0. “‘Hearsay’ is a datement, other than one made by the declarant while testifying at the trid or
heering, offered in evidence to prove the truth of the matter asserted.” Miss R. Evid. 801(c)

(emphedsadded). It ishornbook law thet “[i]f agtatement is offered to prove the fact thet it was mede,

and not to prove the truth of its subgtance, itisnot heersay.”  Steven J. Allen, Evidence, in 4 Ency. of
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Miss Law 8 34:66 (Jeffrey Jackson & Mary Miller eds 2001); see Hall v. State, 691 So.2d 415,
420 (Miss 1997) (datement not hearsay when not offered for the truth of the matter asserted, but to
impeach); Regency Nissan, Inc. v. Jenkins, 678 S0.2d 95, 100 (Miss 1995) (mileage on oil sticker
not offered to prove actud mileage of car, but to show knowledge of car dedership); Moody v. RPM
Pizza, Inc., 659 S0.2d 877, 885 (Miss. 1995) (datements dlowablewhen not for the truth of the matter
asserted).

41. Moodyisingructive; there, adoctor testified to an ord Satement mede by his office maneger in
an atempt to explain notation on adocument. | d. at 885. “The doctor mentioned the notation because
... it waas confusng without explanaion . . . and thetestimony objected to merdly explained thenotation’s
presence on the document.” | d.

142. That Stuation mirrorstheoneinthecaseat hand. Johnson wassmply asked why hecameforward
to the police aout a crime which had occurred many months before, and he explained by saying thet
Brown's“brother had told [him] to comein.” Asthetrid court well noted, thiswas offered not for thetruth
of Brown's brather had sad, but to explain why Johnson actudly came forward. Thereisno error.

143.  Thessoond point a which Brown dleges hearsay was improperly admitted is when Investigator
Mark Berry was asked about the paliceinterview with Ricky McLaurinand Dawin Brown. Right before
Investigator Berry described theinterview, defensecounsd caled for abench conferenceand preemptively
objected to any detailing of statements procured from McLaurin or Brown. The judge sudained the
objection as hearsay.

44.  The conference recessed, the State then underscored the point to the witness: “Y ou undersand
you can't sy what Somebody dsesaid outsdecourt.” Thewitness agreed, and then went onto datethat

[McLaurin and Brown] werefrightened.” The defense objected to the Satement ashearsay, but thejudge
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overuled the objection, Snce the witness “ can't date what their sate of mind was. . . [but] [h]e can tdll
how they appeared.”  After the conference, the State asked Investigetor Berry if hewas* ableto observe
thar physca gppearance, manneriam, and actions?” The witness responded in the effirmative, and the
State asked if basad on that physicd information if he* form[ed] any opinion with respect to their emotiond
dae?’ At thispoint Brown objected again, and was again overruled.  The witness answered thet “they
were both frightened.”

45. Missisippi Rule of Evidence 803 provides thet the then-existing mentd, emationd, or physicd
condition of adedarant is“nat exduded by the hearsay rule, even though the dedarant isavalldble asa
witness” In pertinent part, thisalows*[g) datement of theded arant’ sthen exiting Sate of mind, emation,
senstion, or physica condition (such as . . . mentd feding, pain, and bodily hedth).” Miss R. Evid.
803(3).

6. Thetedimony of thewitnessfdlswithinthiswel-recognized exception. See Harrisv. State, 861
$0.2d 1003, 1018-19 (Miss. 2003) (onewitness satement that another sad “let’ sget it on” showed Sate
of mind asto daim of mutud combet); Sherrell v. State, 622 So.2d 1233, 1237 (Miss. 1993) (witness
could tedtify that avictim of murder asked her boyfriend to leave Snce she was scared of him because it
showed her date of mind); Parker v. State, 606 So.2d 1132, 1139 (Miss. 1992) (witnesswasdlowed
to tedtify that a victim told her she was fearful of her boyfriend begting her because the tesimony was
“dearly adatement of her then exising sate of mind or emation”). Thereisno eror.

147.  Browndsourgesthet alowing Investigator Berry to tedtify about the contentsof acrimelaboratory
report was impermissible hearsay.  Because there was no contemporaneous objection, this issue is

procedurdly barred. Foster, 639 So.2d at 1270. Notwithstanding that bar, we consder theissue.
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148.  Thereport fdlsfirmly within the hearsay exception of Missssippi Rule of Evidence 803(8), which
providesin pertinent part that “[r]ecords, reports, Satements, or datacompilations, inany form, of public
officesor agendies, sdtting forth (A) the activities of the office or agency, or (B) matters observed pursuant
to duty imposed by law asto which matterstherewas aduty to report” are excepted from the prohibition
onhearsay. See Buck v. Lowndes County Sch. Dist., 761 So.2d 144, 149 (Miss. 2000) (lettersfrom
Sage agendiesto schoal didtrict regarding noncompliance of testing procedures hed admissble under Rule
803(8)); Doadlie v. State, 856 So.2d 669, 673 (Miss. Ct. App. 2003) (public driving record held
admissible under Rule 803(8)). Accordingly, thisissue has no merit.

6. Did thetrial court allow a witness to give an incompetent expert
opinion?

149. Brown urges that dlowing Investigator Berry to comment that McLaurin and Brown were
frightened was tantamount to his offering expert tesimony as “an expeart in behaviord psychology.”
Becausetherewasno contemporaneous objection to thetestimony on thisground, theissueisproceduraly
barred. Foster, 639 So.2d a 1270. Notwithgtanding the bar, we consder the issue.

150. Theadmisshility of evidenceisleft to the discretion of the trid judge, we will not reverse unless
there was an abuse of that discretion. See Harris v. State, 731 So.2d 1125, 1130 (Miss. 1999).
Missssppi Rule of Evidence 701 governsthetestimony of lay witnesses, and in pertinent part it limitssuch
tesimony “to those opinions or inferences which are () rationdly based on the perception of thewitness
(b) hdpful to the dear understanding of the testimony or the determination of afact in issue, and (C) not
based on stientific, technicd, or other gpedidized knowledge within the scope of Rule 702.”

Bl Laypersons may tegtify on such awide varigty of topics asthe gpeed of amoving car (Moore v.

State, 816 So.2d 1022, 1028 (Miss. Ct. App. 2002)), whether a particular file document is present on
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acomputer’ shard drive, (Boone v. State, 811 So.2d 402, 405-06 (Miss. Ct. App. 2001)), and whether
apersonisdrunk (Havardv. State, 800 So.2d 1193, 1196-97 (Miss. Ct. App. 2001)). A person does
not haveto beabehaviord psychologi to determineif another isfrightened or scared, emotionscommonly
experienced & onetime or another by everybody. Accordingly, the testimony was not improper, and this
Issueiswhally without merit.

7. Doesthe perjury of Corey Johnson mandate a new trial?
152. Thetesimony of Corey Johnson againg Brown was akey factor inthe conviction. After thetrid
was over, new evidence was found that proved Johnson hed perjured himsdlf regarding his place of
employment. Johnson lied & the very beginning of the State s direct examination of him:

Q Are you employed?

A: Yes gr.

Q And where do you work?

A Sanderson Farms.

Q: And how long have you been employed with Sanderson Farms?
A: About four years dtogether.

After evidence was obtained regarding Johnson’ swork hisory, Brown moved to st asdetheverdict and
for anew trid basad upon the newly discovered evidence. At the hearing, Johnson was cross-examined
and admitted he hed lied about hisemployer in thefirg trid:

Q: ... Mr. Johnson, was that true or was that not true?
A: Wil, it was not true then.

Johnson attempted to cover up the truth &t the evidentiary hearing, Sating that he worked at Sanderson
Fams up until the night before he tetified on June 19, 2002, and to provide a reason why he was
discherged from the compeny.

A: ... | was currently employed [at Sanderson], but when | hed to comedown here
for thistrid, | got fired, cause | didn't have no excuse, and | didn't have no way
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back and forth to work like that.

... when was the lagt time you worked at Sanderson’s Farm?

| redlly don't recall. | can't remember thet far back.

Weasit days before?

| recdl likethe night before. That was my last night working there.

Y our tesimony isyouwereemployed a Sanderson’ sFarm up until theday before
thistrid darted?

Yes gr.

> Q2020

That position quickly collgpsed, as defense counsd showed Johnson aletter from Sanderson Farmsdaing
that he had not been employed there for Sx years—aince 1996.  Johnson then admitted thet he had been
“migtaken about the year.” Defense then confronted Johnson with the excuse that he had been fired for
coming to the trid; Johnson said that he hed been “fired for missing days”

153. Thetrid court refused to set asdetheverdict becausethe perjured testimony concerned acollaterd
issue and because Johnson had been extensvely cross-examined on the sand.  Perjured testimony does
notinitsdf giverisetoanew trid. Moorev. State, 508 So.2d 666, 668 (Miss. 1987). Thedetermination
of whether anew trid should be granted is made by the trid judge on a case-by-case bags, taking into
acoount dl the rdevant factsand circumdtances. 1d. a 668. 1n making the decison, the trid judge must
fird look to see whether the petitioner has sufficdently proved the underlying alegations of perjury. |1d.
Whether the newly discovered evidence presented will likdly change the outcome if a new trid were
granted is a determinetion |eft to the discretion of the trid court, and thet decison will not be reversed
absent an abuse of thet discretion. Williams v. State, 669 So.2d 44, 53 (Miss. 1996).

4.  If pajury was committed, the defendant will be entitled to anew trid only if four factors are met.
Frg, it must gppear thet the perjured testimony will probably change the result if anew trid is granted.
Second, the perjury must have been discovered after the trid.  Third, the perjury must not have been

discoverable before the trid by the exercise of due diligence. Fourth, the perjury must beon anissuethet
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is materid to the case and not be merdy cumuleive or impeeching. See Meeksv. State, 781 So.2d
109, 112-13 (Miss. 2001); Smithv. State, 492 So.2d 260, 263 (Miss. 1986),super seded by statute
on other grounds by McClendon v. State, 539 So.2d 1375, 1377 (Miss.1989); Townsdl v.
State, 228 Miss. 110, 118-19, 87 So.2d 481, 484 (1956).
1655.  Theissue canbe decided on thefourth factor, the samethetrid court employed. Johnson'splace
of employment has absol utdly nathing to do with histestimony theat Brown murdered awomenin cold blood
or hisdlegation thet Brown thregtened hislife over the mater. The perjury did not touch an issue materid
tothecase. It wasnot anabuseof discretion for thetrid court to determinethat the perjury did not warrant
anew trid. Thisissueiswithout merit.

8. Was the conviction supported by the evidence?
156. Brownurgesthat hisconvictionwasunsupported by theevidenceintroduced at trid. Our authority
to interfere with the jury'sverdict islimited. We firg consider dl the evidence, presented by both Sdes
in the light mogt condgent with the verdict.  The prosecution is aforded the bendfit of dl favorable
inferencesthat may ressonebly bedrawnfromtheevidence. If thefactsand inferencesso consdered point
infavor of the accused with sufficient force that reasonable men could not have found beyond areasoncble
doulbt that hewasguilty, reversal and discharge arerequired. See Hart v. State, 637 So.2d 1329, 1340-
41 (Miss. 1994).
157. The State produced three independent witnesses who tedtified againg Brown. Corey Johnson
offered eyewitness testimony that he was with Brown when Newd| was murdered and that Brown
threatened him with degth if he told anyone. Johnsonaso tetified that Brown hed usad aninemillimeter

wegpon, the same type of wegpon that the State' s expert witness tedtified had been used to kill Newdl.
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158. The Sate ds0 offered tetimony from Dondd Crosby that Brown hed bragged about killing a
woman.  The testimony of James Bigler pinpointed two maes a the scene when Newd| was killed,
corroborating Johnson's gory.
159.  Acoepting thetesimony of the State switnessesastrueand conddering dl theevidenceinthelight
mod favorableto the Sate stheory of the case, thereis sufficient evidencein the record from which ajury
could find beyond areasonable doulbot thet Brown indeed murdered Newell.

9. Did theindictment fail to char ge a death-penalty eligible offense?
160.  Brown urges that the prosscution must indude in the indictment any aggravating factors which it
intends to prove at the sentencing phase of the trid, and that because his indictment did not indude a
datutory aggravating factor or amensreademen it is condtitutiondly infirm.
61. Thisisnat our law. The mgor purpose of any indiccment isto furnish the accusad a reasonable
descriptionof the chargesso an adequate defensemight beprepared. See Williams v. State, 445 So.2d
798, 804 (Miss. 1984). Accordingly, all that isrequired intheindictment isadear and concise Satement
of the dements of the crime charged. 1d. a 804. Our desth pendty daute dearly dates the only
agoravating drcumdanceswhich may berdied upon by the prasscution in seeking the ultimate punishmentt.
Williams, 445 So. 2d a 805. Thus, every time anindividud is charged with cgpitd murder they are
put on noticethat the deeth pendty may result. See Stevens v. State, 867 So.2d 219, 227 (Miss. 2003).
Thisisthelaw of our date
162. Brownurgesthat the United States Supreme Court casesof Apprendi v. New Jersey, 530 U.S.
466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000), and Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428,

153 L.Ed.2d 556 (2002), bolster his podtion. They do not. We have previoudy discussed these cases
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a length and conduded that they address issues whally diginct from our law, and do not address

indicdmentsa dl. See Stevens, 867 So. 2d a 225-27. Thisissue iswithout merit.

10. Wasiterror toallowtheStatetousepecuniary gaintoelevatethe
crimeto capital murder and as an aggravating factor ?

163. Brown argues thet using the dement of “pecuniary gain” as an aggravator in his sentencing
improperly duplicatesan dement of the offensethat devated to the crimeto capitd murder levd. Heoffers
thet without this“doubling,” he would have recaived alife sentence.

64. The United States Supreme Court has determined that “the fact thet [g] aggraveting drcumdance
duplicate]s] one of the dements of the crime does not make [ sentence condtitutiondly infirm.”
Lowenfield v. Phelps, 484 U.S. 231, 246, 108 S.Ct. 546, 555, 98 L.Ed.2d 568 (1988). We have
repeatedly rdied upon thisprinciplein support of our capitd sentencing scheme. See SSimmons v. State,
805 So.2d 452, 507-08 (Miss. 2001); Brown v. State, 690 So.2d 276, 295-96 (Miss. 1996);
Ballenger v. State, 667 So.2d 1242, 1260-61 (Miss. 1995).

165. Brownurgesthatinlight of Apprendi and Ring, discussed supra in section nine, thet we need
congder our sentencing scheme. Wedo not. NetherApprendi norRing discussed or evenmentioned
the Lowenfield case, which dlowsthe doubling of dements. The Supreme Court has aso repestedly
underscored its commitment to Lowenfield. See Williamsv. Taylor, 529 U.S. 362, 393 n.161, 20
S.Ct. 1495, 1513 n.16, 146 L .Ed.2d 339, 389 n.16 (2000) (“an aggravating circumdance may duplicate
an dement of the capitd offense if the dass of deathrdigible defendants is sufficiently narrowed by the
oefinition of the offenseitsdf”); Loving v. United States, 517 U.S. 748, 755, 116 S.Ct. 1737, 1742,
135 L.Ed.2d 36 (1996). The duplication is whally congtitutiond, and thus this assgnment of error is
without merit.
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11. Wasiit error to allow the jury to consider Brown’s previous
conviction as an aggravating factor ?

166. Brownaguesthat thetrid court erred whenit ingructed thejury thet it could congder thefact thet
“[t]he Defendant was previoudy convicted of another capitd offense or of afdony invalving the use or
threet of violence to the person” as an aggravaing factor. Brown had a previous conviction of
mandaughter, which isnot acapitd offense. He offers thet thisindruction might haveindicated tothejury
that he had committed apreviouscapita offense, thusmideeding them and improperly resultinginaharsher
sentence then he deserved.

167. Wedisagree. We have goproved an aggravation indruction thet induded nearly exact languege:
“* convicted of another cgpitd offenseor of afdony invalving the use or threet of vidlence” Bell v. State,
725 S0.2d 836, 857 (Miss. 1998). We decided that “[t]his digunctive language does not render the
aggravator invdid.” 1d. a 857. Inthesameline of thought, we have “uphdd the use of the digunctive
‘heinous, arocious or crud’ aggravetor . . .." Woodward v. State, 726 S0.2d 524, 540 (Miss. 1997)
(examining the goprovd of the United States Supreme Court of digunctive indructions).

168.  Brown urges that he “has no way of knowing how many jurors may have rdied on an invdid
aggravating drcumdance in deciding to impose the desth sentence” Wefound that “Bdll’ sargument thet
‘some of the jury may have been thinking capital murder was the aggravator’ fail[ed]” in light of our case
law, and in accord with that finding, Brown'sargument fallsaswdl. 725 So.2d & 857. Thisassgnment
of error iswithout merit.

12. Did thetrial court err in excluding two jury instructions about
aggravation and mitigation?

169.  Brown proposed two jury indructionsfor sentencing (among others) that were refused by thetrid

court. SD-9 read:
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You are to begin your ddiberations with the presumption thet there are no aggravating
drcumgtances that would warrant a sentence of death, and the presumption thet the
gopropriate punishment in this case would be life imprisonment.  These presumptions
remain with Mr. Brown throughout the sentence hearing, and can only beovercomeif the
prosecution convinces eech one of you, beyond a reasonabl e doubt, that degthisthe
only gppropriate punishmentt.

(emphassadded). SD-10 was smilar and read:
Y ou are to presume that [t]here are no aggravating crcumstances that would warrant a
sentence of death. That presumption may be abandoned if and only if the evidence
convincesyou beyond a reasonabl e doubt that one or more of the particular
specified aggravating circumstances exist.
(emphasisadded). On areview of jury indructions, we do not isolate the individud ingruction attacked,
but rather we read dl of the indructions asawhole. Paynev. Rain Forest Nurseries, Inc., 540
$S0.2d 35, 40 (Miss. 1989). “Defectsin specific indructions do not require reversal wheredl indructions
taken as awhalefarly--athough not perfectly--announce the gpplicable primary rulesof law.” 1d. at 40.
170. Here, the jury was indructed thet they “must goply . . . reasoned judgment as to whether this
gtuation cdlsfor life without digibility for parole or whether it requires the impaosition of degth, in light of
the totdlity of drcumgtances present” iningruction S-1. They were cautioned thet *“ mere probabilitiesare
not suffident to warrant afinding of an aggravating drcumgance’ by S4. Thet indruction aso reed:
Itisnot sufficient that the aggravating drcumatances are supported by a preponderance of
evidence. It dsoisnot sufficient thet it may be more probable than not thet the aggravating
drcumdanceexids Beforeyou may find an aggravating drcumgtance the prosecution
must convince you of its existence beyond a reasonable doubt. If the
prosecution has failed to produce such proof, it is your sworn duty not to find the
aggraveting drcumdance,
(italicsadded & underinein origind). Indruction S-13 dso repeatedly emphasized thet the Sandard was

“beyond areasonable doubt” and thet there was an option for life imprisonment.
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171. The slandard of “beyond a ressonable doubt” was aticulaied with much more caution and
emphasisin the indructions given to the jury then in Brown'srgected indructions. “A trid judgeisunder
no obligation to grant redundant indructions and “[f|herefusd to grant anindructionwhichissmilar toone
dready givendoesnot conditutereversbleerror.” Montana v. State, 822 So.2d 954, 961 (Miss. 2002).
The rgected indructions were redundant; accordingly, they were unnecessary. Thereisno error.

72.  Asto the res of the indruction, we have repeatedly said that we rgject the “propodtion that a
defendant should go into the sentencing phase with a presumption thet life isthe gppropriate punishment.”
Watts v. State, 733 S0.2d 214, 241 (Miss. 1999) (internd quotes & citation omitted); see also
Jackson v. State, 684 So.2d 1213, 1233 (Miss. 1996). We adhere to that Sandard today. Because
the judge did not abuse his discretion in exduding the proposed indructions, this assgnment of eror is
without merit.

13. Didthetrial judgeerr ininstructing thejury that they could not
consider mere sympathy?

73.  The trid court ingructed the jury that they “should condder and weigh any aggravaing and
mitigaing circumstances . . . but you are cautioned not to be swayed by mere sentiment, conjecture,
sympethy, passion, prgudice, public opinion, or publicfedings” Brown arguesthisingruction congtituted
error because it damaged his presentation of mitigeting factors

74.  Itdoesnat. Itistruetha “ajury may not beindructed to disregard,in toto, sympethy.” Pinkney
v. State, 538 S0.2d 329, 351 (Miss. 1988), vacated on other grounds by Pinkneyv. Mississippi,
494 U.S. 1075, 110 S.Ct. 1800, 108 L.Ed.2d 931 (1990). A jury may properly consder mitigating

evidence—induding sympathy—when it ddliberates and renders averdict.
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175.  Ye ajury may not condder only sympathy, or passon, or prgudice. Thet is the warning this
indruction providesto ajury, and each timewe have cong dered thisingtruction we have hed accordingly.
An ingruction that does not inform the jury that it must compl etely disregard sympethy and thet leaves
the option to vote for or againg the degth pendlty is a proper Satement of law. See Blue v. State, 674
S0.2d 1184, 1225 (Miss. 1996); Willie v. State, 585 So.2d 660, 677 (Miss. 1991). The given
indruction does not make the eror of tdling ajury to completdy disregard sympethy; itistherefore valid.
See also Flowersv. State, 842 So. 2d 531, 563 (Miss. 2003). Because the indruction provided to
the jury was routine and accurate, thisissue iswithout merit.

14. Wasiterror for thetrial court to refuseto instruct the jury that
aggravating circumstances must beyond a reasonable doubt
outweigh the mitigating circumstances?

176.  Brown urgesthat it waserror for thetrid court to refuse an ingruction thet provided jurors“must
be convinced beyond a reasonable doubt that the totdity of the aggravating drcumstances outweigh the
totality of themitigating drcumgances’ beforelevying the deeth pendty. We haverepeatedly rgected this
agument. See SSmmons v. State, 805 So.2d 452, 500 (Miss. 2001); Edwards v. State, 737 So.2d
275, 314 (Miss. 1999); Wiley v. State, 484 So.2d 339, 352 (Miss. 1986), overruled on other
grounds by Williev. State, 585 S0.2d 660 (Miss1991). For the“rule of this Court isthet thejurors
arerequired tofind the existence of each aggravating drcumstance beyond areasonable doubt, but thejury
is not required to find that the aggravaing drcumstances beyond a ressonable doubt outweigh the

mitigating drcumdances fallowing the datute” Wiley, 484 So.2d at 352 (emphasis added).
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177.  Nonethdess BrownoffersthatApprendi andRing compd adifferent resuit. They donot. They
do illugrate the Supreme Court’ s continuing struggles with the complicated sysems of capita punishment
found in our country.

178.  Apprendi gandsfor the propogtion thet our congtitutiond “rights indigoutably entitle a ariming
Oefendant to ‘ajury determingtion thet [the defendant] is guilty of every dement of the arime with which
heis charged, beyond areasonabledoubt.”” 530 U.S. a 477 (quoting United States v. Gaudin, 515
U.S. 506, 510, 115 SCt. 2310, 132 L.Ed.2d 444 (1995)). In Apprendi, ajudge had made the
determination thet an aggravating factor was present, devating the defendant’ s sentence to deeth. 1d. a
471. The Supreme Court determined that only ajury could make that decison. |d. at 478.

179. Ring isagde caxeto Apprendi and stands for the propostion that “[clapitd [murder]
defendants, no lessthan noncapitd defendants. . . are entitled to ajury determingtion of any fact onwhich
the legidature conditions an increase in their maximum punishment.” 536 U.S. 584, 589. That point was
critical because Arizong, like a handful of other sates dlowed ajudge to determine the presence of
aggravaing and mitigating drcumdances. 1d. a 534, 597. Asin Apprendi, the Supreme Court
determined that only ajury could meke that decison. Ring, 536 U.S. at 609.

180. Inaddition, our MissssSppi sentencing system wias noted gpprovingly in Ring, since “[u]nlike
Arizona. . . [we have] responded to th[e] Court's Eighth Amendment decisons requiiring the presence of
aggravating drcumgtancesin capitd cases by entruding those determinationstothejury.” 1d. at 607-08,
609 n.6 (citing Miss. Code Ann. § 99-19-101).

181. Brownwishes Apprendi and Ring to say what they Smply do nat. Thosecasessmply fulfill the

Sxth Amendment’s commiand that “[i]n dl crimind prosecutions, the accused shdl enjoy theright to a
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Speedy and public trid, by an impartial jury of the Stateand digrict whereinthe crime shdl have been
committed . ...” U.S. Congt. amend VI (emphadisadded). InMissssppi the sentencing * proceeding shdll
be conducted by thetrid judgebeforethetrid jury,” and that fully diginguishesApprendi and Ring from
the dtuation & hand. See Miss. Code Ann. § 99-19-101.  Brown's sentence was not determined by a
judge, but by ajury of hispears. Accordingly, thisissue has no merit.

15. Didthetrial court err in not instructing thejury that there were
three sentencing options available?

182.  Brown requested that the jury be indructed there were three Satutory sentencing options: deseth,
life without parole, and life with the possibility of parole, as detalled in Miss Code Ann. §97-3-21. The
judge refusad, because under the terms of capitd murder Brown will never be digible for parde.
Accordingly, thejury wasonly giventheoptionsof deeth or lifewithout parale. Thisisin accordancewith
Miss. Code Ann. §47-7-3(1)(f), which Satesthet “[n]o person shdll bedigiblefor parolewhoischarged,
tried, convicted and sentenced to lifeimprisonment ... .~

183.  We have previoudy rgected Brown's argument, sSnce “[t]he reading of these Satutes together
indicate that a defendant on trid for cgpital murder may only be sentenced to deeth or life imprisonment
without the digibility of parde” Flowers, 842 So.2d at 557. “By giving only the sentending options of
degth or lifeimprisonment without parole, thetrid judge properly gavethejury dl theingructionsthat were
needed.” | d. a 557; see al soPhamv. State, 716 S0.2d 1100, 1103-04 (Miss. 1998). Theingructions
were thus properly given, and thisissue iswithout merit.

16. Documulativeerrorswarrant reversal?
84. Therewereno erorsinthetrid bdow warranting thereversal of Brown'sconviction or sentence;

accordingly, there are no cumulative errors.
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17.  Proportionality of the death sentence
185.  After the desth pendty has been imposed by ajury and submitted to us onapped, wereview its
vaidity under four guiddines established by the Legidature We mudt determines

Whether the sentence of desth wasimpased under the influence of passon, prejudice or

any other arbitrary factor . . . Whether the evidence supports the jury’s ... finding of a

gatutory aggravaing drcumgance . . . [and] Whether the sentence of death is excessive

or disoroportionateto the pendty imposed in Smilar cases, consdering both thecrimeand

the defendant; and . . . Should one or mare of the aggravating circumstances be found

invaid on goped, [we] shdl determine whether the remaining aggravating drcumstances

are outweighed by the mitigating drcumatances or whether the indusion of any invdid

crcumgtance was harmless error, or both.
MissCode Ann. § 99-19-105 (Rev. 2000).
186. We have carefully weghed and examined these guiddinesin the pages above, and dter reviewing
the entire record in this goped aswell asthe death pendty caseslisted in the gppendix, we condude thet
the sentence of death imposad upon Xavier Brown was not imposad under the influence of passion,
prejudice, or any other factor. We dso find that the evidence is more than sufficient to support thejury's
findng of dautory aggravating drcumdances.  Additiondly, the sentence is not excessve or
disoroportionate to factudly dmilar cases  Ladly, the mitigating drcumgtances did not outweigh the
agoravating dreumdancesof thecrime, and thejury did not condder any invalid aggravating drcumstances
We &firm the sentence of desth for Xavier Brown.

CONCLUSION

187. Becausethere were no reversble erorsin thetrid, the conviction and sentence are affirmed.

188. CONVICTION OF CAPITAL MURDER AND SENTENCE OF DEATH BY
LETHAL INJECTION, AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., EASLEY, CARLSON, DICKINSON,
AND RANDOLPH, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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